
Fall/Winter 2013   •   Voir Dire16

I. Introduction

or many years, trial lawyers 
and judges have been 
decrying attacks on the 
jury system.1 These attacks 
have taken many forms and 

the participants have come from 
all branches of government and 
the citizenry. Some of the attacks 
are quite explicit. Legislatures can 
eliminate or make more difficult 
the pursuit of certain claims, such 
as medical malpractice.2 This has 
sometimes been called “tort reform” 
and dates back several decades,3 
but the causes of action affected 
have not been limited to traditional 
torts. Courts can make it easier to 
dismiss claims by (1) heightening 
pleading requirements prior to 
discovery, (2) relaxing standards for 
granting summary judgment prior 
to a jury trial, and (3) making it 
impossible for the plaintiff to prevail 
by precluding expert testimony or 
refusing to certify class actions.4 
Potential litigants can, by written 
contract, force future disputes into 
binding arbitration, where the role 
of the court is limited, with a few 
exceptions.5 Potential jurors too have 
had a hand in “attacks” on the system 
by refusing to show up for jury 
service or by aggressively seeking 
ways to avoid such service.6

Other attacks on the jury system 
are less explicit but also play a role 
in what several commentators have 
called “the vanishing jury trial.” 7 
Judges, who are understandably 
interested in managing congested 
dockets in a court system that is 
often resource-strapped, encourage 
alternative forms of resolution outside 

the courtroom, such as mediation.8 
In the Old West, the iconic term 
“hanging judge” was used to describe 
a judge with a reputation for harsh 
sentencing.9  Today, trial lawyers 
may often encounter a “settlement 
judge” — a judge who is willing to 
cajole, exhort, or even intimidate the 
parties into a settlement.10

Lawyers have also played 
a role in placing the jury system 
under attack.11 Either because of 
a lack of experience or a lack of 
appropriate economic incentives to 
be efficient, lawyers have driven up 
the cost of litigation by unnecessary 
motion practice, unneeded discovery 
and a failure to seek cost-saving 
agreements and protocols. These 
practices all make the ultimate 
prospect of case resolution by a jury 
more expensive, more remote in 
time, and, consequently, less likely 
to occur.

The inefficiencies practiced 
by lawyers litigating cases before 
trial are not made harmless if the 
case actually makes it in front of 
a jury. In that event, those same 
inefficiencies will manifest 
themselves in an excessive use of 
exhibits, unnecessarily lengthy 
deposition testimony, and a bloated 
interrogation process that, in our 
experience, leads to the single most 
repeated comment by jurors after a 
trial has concluded: “There was too 
much repetition.” 12

Though we mourn the near-
extinction of the jury trial, we do 
not address here the broader issue 
of ever-increasing judicial and 
legislatives efforts to curtail jury 
trials, or the efforts by a broad 
segment of corporate America to 

keep disputes with their customers 
and employees out of court altogether 
through the use of boilerplate 
arbitration clauses.13 All of these 
trends are real, and have been the 
subject of extensive commentary 
from a variety of viewpoints.

It is worth noting, however, one 
important reason why arbitration 
is winning the dispute resolution 
competition against jury trials: jury 
trials are deemed more expensive 
and more dangerous.14 Groups 
like the Judicial Arbitration and 
Mediation Service (JAMS) and the 
American Arbitration Association 
(AAA”) have developed rules that 
are intended to make their services 
less expensive.15 Yet there is no 
reason why the kind of rules JAMS 
and AAA have adopted cannot be 
used for jury trials, such as trial 
time limits and limits on discovery, 
practices we discuss in this article.

In this article, we advocate 
change that trial lawyers can do 
something about — today. What we 
seek to change is the hesitancy of 
judges and trial lawyers throughout 
the country, especially in Texas, 
to compel or to agree to practices 
that, in our experience, lead to more 
engaged and informed juries, more 
efficient trials and outcomes that 
clients on both sides will be more 
likely to accept or, at the very least, 
use as a legitimate guidepost for 
settlement. Some of these practices 
involve trial procedure while others 
involve lawyer conduct. None 
of these practices is particularly 
radical. All have been utilized 
successfully in courts throughout 
the country and some [*436] have 
been institutionalized in the rules 
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of procedure.16 Although, where 
appropriate, we cite to “success 
stories” and validation of the various 
practices, what we discuss here is 
not intended to be a comprehensive 
summary of every practice that can 
improve litigation generally, or even 
the conduct of jury trials specifically. 
Rather, what follows is a series of 
practices that we have personally 
utilized or experienced that, if 
adopted uniformly, will improve the 
quality of jury trials and perhaps 
even act as another rejoinder to those 
who see jury trials as something to 
be limited or avoided.17

The term “adopted uniformly” 
is important. We are not naive 
enough to think that the practices we 
discuss in this article, no matter how 
efficient and beneficial to the jury 
trial process they may be, will be 
as common as invoking “the Rule” 
before the first witness is called.18

Yet they should be. None of the 
procedures we discuss ought to be 
unique to any particular jurisdiction 
or type of civil case. Each can 
be applied regardless of a case’s 
simplicity or complexity. In fact, 
in all cases, the benefits of these 
changes are substantial, and the risks 
or costs are either non-existent or 
exaggerated.

II. Why Sensible Practices Have 
Failed to Take Root Uniformly

One of the biggest obstacles to 
these practices, apart from simple 
inertia, is the presence of trial 
lawyers who do not try many cases 
and thus can neither rely on sufficient 
experience to be comfortable 
advocating these practices to their 
client, nor predict how they would be 
utilized in court.

We do not have a ready solution 
for this problem, and it has been 
the subject of extensive discussion 
elsewhere.19 It is an unavoidable 
truth that most young lawyers today 
— and, by young, we mean almost 
any lawyer under 45 — do not have 
the same experience in trying cases  
(and will not) as lawyers who 
graduated from law school in the 
60s, 70s, or 80s.20 And many young 
lawyers who claim trial experience 
are counting events like arbitration 
as trials even though arbitration  
is far removed from a jury trial  

in many significant ways.21

Consider the following scenario 
that occurs at some point in 
nearly every case of even modest 
complexity. Both sides amass a team 
of lawyers with a senior lawyer at 
the helm. The junior members of the 
team engage in extensive discovery 
efforts and invariably reach the point 
of a dispute. Lengthy single-spaced 
letters or e-mails are exchanged. The 
dispute eventually finds its way to a 
motion before the court to compel 
discovery and, at some point before 
the court actually decides the dispute 
— either because common sense has 
prevailed or because the court has 
ordered it — the lead counsel for 
the case meet by telephone or face-
to-face to discuss the issue. Once 
this meeting occurs, the dispute is 
often reduced to either no dispute 
at all or is severely limited. Why? 
Are the senior lawyers simply more 
agreeable by nature or unwilling to 
abide conflict? Of course not. We 
believe the issue is resolved because 
experienced trial lawyers know that 
90% of everything that happens in 
discovery never makes its way into 
court, which is another way of saying 
90% of what happens in discovery is 
not important to the outcome of 

the case. As such, experienced trial 
lawyers can decide rather quickly if 
something is worth fighting about. 
Most of the time, it is not.

Another obstacle to practices to 
improve the jury trial is the tendency 
of lawyers in an adversary system 
to try to determine whether any 
particular practice is beneficial to 
their side while being detrimental 
to the other side. This issue arises 
from the assumption that “if the 
other side likes it, I don’t.” There 
is no easy solution to this problem. 
This mindset generally diminishes 
with trial experience, but, as we 
stated, such experience is hard to 
come by. We suggest that discussions 
like those in this Article, supported 
by lawyers at bar conferences and 
training sessions within law firms, 
in addition to formal law school 
education in the efficacy and 
neutrality of such practices, may 
slowly ebb the fear that comes from 
inexperience.22

The final obstacle to sensible 
practices to improve the conduct 
of jury trials is the inherent 
conservatism of the bench.23 Judges 
“have seldom been accused of being 
progressive.” 24 They, as members 
of a tradition-driven institution, 
embrace what has been done before 
and are sometimes skeptical of new 
approaches.25

We offer two responses to 
these multiple concerns. First, the 
practices we discuss here are not new 
and are, in fact, proven to work well. 
Jury questions, for example, date 
back 100 years or more.26 The other 
practices have been successfully 
utilized in courtrooms for decades.

Second, we place responsibility 
for improving jury trial procedures 
substantially on the counsel for the 
parties. They are in the best position 
to adopt these sensible practices by 
agreement and to cajole, if necessary, 
a skeptical court into allowing 
the parties to utilize agreed-upon 
procedures. Although many judges 
have written approvingly of the 
practices described in this Article,27 
these practices remain the exception 
rather than the rule for courts in 
Texas and throughout the country.28 
That is why it is up to counsel for the 
parties to adopt these improvements 
by agreement. Of course, a trial 
judge has the discretion to conduct 
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the trial in a different way, but it is 
our experience that, when presented 
with an agreement of counsel, the 
court rarely objects.

The practices we present here do 
not advantage either side. They are 
lawful and fully within the discretion 
of every trial judge in nearly every 
jurisdiction we have encountered. 
They improve the process of the 
jury trial and can, in some instances, 
reduce the costs of such a trial. 
But due to a combination of special 
interest politics and inertia, these 
practices will likely never be 
legislated or uniformly imposed 
by court rule. For those among us 
serious about preserving the Seventh 
Amendment right to trial by jury, we 
think these practices are critical to 
the survival of that right.29 Certainly, 
it’s about time for advocates of the 
Seventh Amendment, which we hope 
includes every trial lawyer, to show at 
least as much passion for preserving 
those rights as those who advocate 
Second Amendment rights.30

There will most likely remain 
people who believe that jury trials 
are more dangerous than guns. 
The perceived danger of jury trials 
arises from two circumstances: the 
availability of punitive damages in 
many cases (though this availability 
has diminished significantly over 
the years) 31 and the perceived 
difficulties of juror [*441] 
comprehension, especially when 
it comes to complex issues.32 Trial 
lawyers cannot diminish the risk of 
punitive damages, but they can take 
steps to ensure juror comprehension. 
Making things intelligible ought to 
be the trial lawyer’s stock-in-trade. 
The innovations we discuss in this 
Article are primarily aimed at that 
very issue — making the trial easier 
to comprehend for the jury.

III. Practices for Improving  
Jury Trials

A. Hard Time Limits

Time limits are perhaps the most 
easily adopted, and most common 
form, of jury trial improvement, 
though the parties may not often 
see the practice in that light. The 
courts that have adopted the practice, 
such as in the Eastern District of 
Texas,33 rightly see time limits as a 

way to allocate the precious resource 
of judicial time to as many cases 
as possible.34 Time limits do more 
than just conserve [*442] judicial 
resources; they make for better  
trials — especially better jury trials. 
In our experience, when the parties 
are forced to decide how to fit their 
evidence into a strictly enforced 
maximum number of hours, the 
presentation invariably improves. By 
making hard decisions about which 
witnesses to call and what lines of 
inquiry to pursue in front of the jury, 
the trial lawyer streamlines the case 
in a way that will better hold the 
jury’s interest and focus the jury’s 
attention, itself a scare resource, on 
the important issues rather than on 
collateral ones.

We have observed several 
obstacles to the practice of setting 
hard time limits, none of which 
is insurmountable. First, parties 
who may have spent several years 
litigating a case, and who have 
strong feelings about what issues 
are important, may be reluctant 
to bind themselves to time limits. 
Second, inexperienced trial lawyers 
may resist time limitations in part 
because they do not understand how 
to use them to their advantage in 
presenting their own case. 

Finally, based on our experience, 
some judges view time limits as 
overly intrusive on the rights of the 
parties to present their cases as they 

see fit, or otherwise inappropriate for 
complex cases.

The first obstacle, the parties’ 
fear of constraining themselves to 
time limits, can be overcome by the 
lawyers. The party’s attorney can 
explain to his or her client that a 
shorter trial will be less expensive, 
which ought to be seen by the client 
as a benefit. Similarly, the attorney 
can explain that time constraints 
can lead to the improvement in the 
quality of the presentation which 
will also serve as an advantage for 
the client.

The second obstacle, the fears 
of the inexperienced trial lawyer, is 
rooted in lawyers not having had the 
opportunity to see the benefits of 
time limits in actual trials and can be 
overcome simply by experience. The 
benefits of time limits are widely 
discussed in professional journals 
and at professional seminars and 
bench/bar conferences.35

Indeed it is our view, based 
on experience, that shorter trials 
produce better results. This is true for 
several reasons. First, the quality of 
jurors seated on the panel increases 
with shorter trials. We have all had 
the experience of a trial judge telling 
the venire panel that the trial will 
last several weeks or even as long as 
a month. Hands shoot up to offer a 
variety of hardships and objections, 
most of which are freely honored 
by the presiding judge.36 But, based 
on our experience, if the jury is told 
the trial will last no more than a 
week or a week plus a day or two of 
the following week, the availability 
of a broader cross section of jurors 
increases.

Nor do juries lack the facility 
to digest complex cases in shorter 
time periods. An entire industry of 
trial consultants makes its living 
conducting focus group studies or 
mock trials which condense an entire 
case into a single day or at most two 
days.37 These exercises are routinely 
done in nearly every complex case, 
and trial counsel rely heavily on 
these studies to inform them about 
the strengths and weaknesses of the 
case, to predict a case outcome to 
some degree, and to guide settlement 
strategy.38 If such important strategic 
information can be gained in a day 
or two of study, surely a case of 
nearly any complexity can be fairly 
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tried in two weeks or less. Finally, 
as we discuss later in this Article, 
an increasing number of juror 
members come from a demographic 
accustomed to faster and more 
abundant receipt of information.39

The final obstacle, judicial 
reluctance, can also be overcome by 
the lawyers, though an agreement 
by both sides may be necessary to 
convince a skeptical or unwilling trial 
judge. Trial time limits are within 
the broad discretion of the district 
court in controlling the order and 
timing of the trial.40 We note that for 
judges who routinely set time limits, 
they do so without any concern about 
limiting the rights of the litigants, 
as experience has proven that the 
time limits aid jury comprehension 
and, though lawyers may protest 
a particular time restriction as 
unreasonable, it is our experience 
that the parties almost always fail to 
use every minute allotted to them.41 
In contrast, where the court refuses 
to set hard time limits, but instead 
leaves open the possibility that the 
trial may last longer than the amount 
of time allotted, the lawyers usually 
end up exceeding the amount of time 
allotted.42

As far as what is a reasonable 
time limit for a trial of moderate 
complexity, we believe between 
fifteen and twenty hours per side 
is a generous amount of time.43 In 
the Eastern District of Texas, for 
example, long known as one of the 
most active patent venues in the 
country,44 cases involving complex 
technology and billions of dollars 
in alleged damages are routinely 
tried in two weeks or less, and 
less-complex patent trials are often 
concluded with five or six total days 
of trial time.45 No matter the time 
restriction, we are not aware of any 
reports from jurors in any of the 
Eastern District venues that a trial 
was hurried.

Time limits can be tailored to 
fit the specific needs of any case. 
Certain nuances can be agreed to 
by counsel before presenting the 
proposal to the court. For example, 
based on our experience, some 
judges include “all” the trial time 
in time limits, including opening 
statements and closing arguments. 
We think that approach carries 
the practice too far. Judges rightly 

impose equal time limits on each 
side’s opening and closing remarks, 
and we do not see a benefit to the 
notion of one side “saving” its extra 
time to use for an extended closing 
argument. If anything, a party 
should be discouraged from taking 
excessive time in closing, a point in 
the trial where most jurors already 
have all the information they need to 
make a decision.46

Another nuance is “docking” 
time from the time allocation of the 
losing party for the time spent hearing 
an objection about the admissibility 
of an exhibit or testimony. This 
practice is inadvisable for two 
reasons. First, it requires too much 
precise timekeeping from the court 
in deciding, after a ruling that takes 
a middle ground on admissibility, 
to whom to allot the time. Second, 
as we discuss below, by agreeing 
to a practice that decides nearly all 
of the exhibit admissibility issues 
before the trial starts, the need for 
objections during trial can be almost 
eliminated.47

Simply put, time limits can 
be applied to every jury trial with 
beneficial effects for the parties, the 
court, and the jury. For trial counsel 
skeptical of this statement, we 
offer our own experience in trying 
complex commercial cases of all 
kinds in timed trials of an absolute 
maximum of four weeks, and many 
in one to two weeks. The work 
involved with time limits comes 
before lead counsel ever rises to 
address the jury. During preparation, 
lead counsel must come to grips 
with what the important issues are in 
the case, understand how he or she 
can best present them, and embrace 
the realization that the jury is only 
going to be able to take in so much 
information effectively. Each of 
these steps in the preparation process 
will help prevent trial counsel from 
overburdening the attention span of 
the jury with witness after witness, 
deposition clip after deposition clip, 
and document after document, none 
of which advances the trial counsel’s 
cause. A leading jury consultant 
once famously observed that eighty 
to ninety percent of jurors make up 
their minds at the conclusion of the 
opening statements by both sides or 
shortly thereafter.48 Although our 
experience does not fully comport 

with that broad assessment, most 
trial lawyers acknowledge that jurors 
develop strong opinions long before 
the last witness takes the stand, and 
rarely would a longer presentation 
truly improve one side’s chances of 
winning.49

We have long believed that trial 
length does not favor either side in 
a trial and thus limits on trial time 
are outcome neutral. Although it is 
sometimes couched as “conventional 
wisdom” that a shorter trial favors 
the plaintiff, we have not seen that 
play out in our experience. Recent 
empirical research supports this 
view. In a review of every patent 
trial conducted between 2001 and 
the middle of 2011, the researchers 
observed no statistical difference 
between the trial length of a plaintiff 
win or a defendant win.50 These 
results should not surprise a seasoned 
trial lawyer in patent cases or in any 
kind of case. A contrary result defies 
logic and common sense. Regardless 
of the burden of proof, both sides 
in a civil jury trial have a story to 
tell, a position to advance. It simply 
does not take less time to put on a 
persuasive plaintiff’s case than a 
persuasive defendant’s case. Defense 
counsels who insist that they need 
more time to prevail in front of a jury 
instead may need to spend more time 
out of court evaluating their case and 
developing a compelling story. The 
axiom of “the more you say, the less 
people remember” 51 is rarely more 
true than in a civil jury trial.

Nonetheless, not every judge will 
set time limits as a matter of routine, 
even though the practice would seem 
to be squarely in their interests as 
stewards of scarce judicial resources. 
Comments such as “I’d like this case 
done by next Friday,” from the court 
do not count as hard time limits. 
Those kind of precatory statements 
do not result in the full advantages 
inherent in hard time limits. Like the 
other practices we describe in this 
article, trial counsel must assume 
the responsibility for coming to an 
agreement on a time limit and should 
present it to the court.

B. Juror Questions

The practice of jurors asking 
questions of witnesses is not a 
new development. In one of the 



celebrated trials of lawyer Abraham 
Lincoln in 1859 involving an alleged 
homicide, a juror asked a question 
of one of the state’s witnesses. 
No objection was raised by either 
side.52 Military tribunals have long 
followed the practice of allowing the 
fact finders, known as “members,” to 
ask questions of witnesses.53

Today, the practice is mandated 
in civil trials in four states (Arizona, 
Colorado, Florida, and Indiana),54 
meaning the trial judge must permit 
jurors in civil cases to pose questions 
to the witnesses. It appears to be 
prohibited in several other states 
and left to the discretion of the trial 
court in the remaining states.55 In 
other words, juror questions are the 
exception, rather than the rule, in the 
vast majority of courtrooms.

In an age of instant feedback by 
inquiries via Google and Twitter, we 
believe that allowing jury questions 
can be critical to engaging jurors. We 
do not make this comment as a mere 
anecdote. An increasing number of 
jurors come from the generations 
known as “Gen X” and “Gen Y,” 
both demographics accustomed to 
receiving information, and assessing 
it, in ways far different from so-called 
“baby boomers.” 56

Many of the Generation Xers 
grew up with a relatively strong 
familiarity with computers and the 
Internet. Members of Generation Y 
came of age with an even more 
sophisticated understanding of the 
Internet as a learning tool, including 
the power of search algorithms like 
Google to put answers to questions 
at their fingertips.57 Their attention 
spans are less than that of their 
parents.58 The notion of not providing 
the opportunity for jury trials to 
be conducted with questioning by 
jurors, when an increasing number 
of jurors will be in the Generation X 
and Y profile, strikes us as myopic in 
the extreme.

Unlike the trial time limits 
discussed above, jury questions have 
been the subject of rather extensive 
judicial analysis and scholarly 
commentary. The distinguished 
Judge Easterbrook, writing for the 
Seventh Circuit in 2009, approved 
the use of jury questions and 
concluded that the practice kept the 
jurors alert and focused on the issues 
in the case.59 Texas civil courts have 

repeatedly approved the practice.60

Yet in our experience, juror 
questions are not routinely used 
in complex litigation. Various 
objections have been offered, none 
of which has significant merit.

One objection to the use of 
questions is the supposition that the 
jurors will become advocates, as 
opposed to neutral fact finders, or 
that the questions will cause the 
jurors to formulate positions early 
in the trial before all the evidence 
is introduced and the instructions 
are provided by the court. Empirical 
evidence does not validate this fear 
and, in any event, strikes us as a 
naive view of social science.61 Jurors, 
like any of us, constantly come 
to conclusions about facts in the 
case, regardless of whether they are 
permitted to ask questions. Empirical 
research has shown, for example, 
that jurors embrace a “story model” 
of decision making and “jurors 
bring preconceptions and knowledge 
of the world to their task, [and] 
they actively construct narratives 
or stories from trial evidence ...” 
to “increase the story’s internal 
consistency and convergence with 
their world knowledge.” 62 In other 
words, jurors are likely to construct 
a story to fit the evidence regardless 
of whether they are permitted to ask 
questions. They may well keep an 
“open mind,” but that is a far cry 
from saying that they are not making 
decisions about the evidence and 
the witnesses as the case proceeds. 
Concerns about jurors failing to keep 
an open mind can be dealt with 
as they are in every trial — with 
repeated cautionary instructions 
from the court to withhold judgment 
until the deliberation process.

Other opponents of jury 
questions offer the related concern 
that juror questions will tend to favor 
the plaintiff, because they are the 
party putting on evidence first.63 
These opponents argue that since the 
plaintiff bears the burden of proving 
its case, questions asked early in 
the trial process may facilitate the 
plaintiff’s proof.64 We have not seen 
this concern materialize in practice. 
Moreover, if defense counsel is 
worried about the plaintiff’s case 
being too intelligible or that the 
fragility of her defense could not 
survive the plaintiff’s case-in 

chief, that concern should counsel 
the lawyer towards settlement, not 
towards the prohibition of jury 
questions.

Other opponents claim that the 
practice must be prohibited because 
jurors may ask impermissible 
questions, or ones calling for 
inadmissible evidence.65 Yet, in every 
trial, the attorneys themselves pose 
some impermissible questions, and 
the court intervenes appropriately 
upon objection. Consequently, this 
fear fails to justify abjuring the 
practice. This can be avoided by 
having the jurors put their questions 
in writing and having the court 
screen them before they are asked 
to the witnesses. A related concern 
posits that an unasked juror question 
will result in the juror blaming one 
party or the other.66 We have no 
experiences that have supported this 
fear.

Finally, opponents object 
based on the premise that the use 
of juror questions materially adds 
to the length of the trial.67 This 
concern is overblown. Although it 
does take up court time to consider 
juror questions after each witness, 
and the questions may well provoke 
additional questions from counsel, 
the additional time is minimal — 
perhaps thirty to forty-five minutes 
in a two-week trial.68

The use of juror questions in a 
trial has enormous benefits to the 
fact-finding process and the juror 
experience. Based on our experience, 
the use of these questions increases 
juror understanding of the issues 
in real time, and does so in a way 
familiar to an increasing number of 
jurors from younger generations. It 
encourages jurors to pay attention 
to the trial by investing them with 
the power to inquire about an issue 
that is important in their mind.69 
This is especially true in a trial 
lasting more than a few days. Finally, 
the substance of questions asked 
can provide important insight to 
the lawyers about how their case 
is perceived by the jury, and what 
issues demand more clarification or 
attention.

Last year, the Chief Judge of the 
Eastern District of Texas, Leonard 
Davis, permitted the jury to ask 
questions in a patent case involving 
an online tool for seat selection in an 
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airline and event ticketing website.70

He did not seek the parties’ advice on 
the process in advance and notified 
the parties of the process the day the 
case began.71

Judge Davis employed a process 
for jury questions that can serve 
as a model for questions in any 
court. He utilized safeguards and 
procedures that have been widely 
discussed and approved.72  They 
strike us as the best “rules” for 
jury questions in practice. In Judge 
Davis’s procedure, he explained 
that jurors were allowed to ask 
questions of every witness after a 
witness’s testimony had concluded, 
but before he or she left the stand.73

All jurors were provided a blank 
sheet of paper to ask questions.74

After each witness concluded 
testifying, each juror would pass 
the sheet of paper to the bailiff, 
whether or not the paper contained 
a question.75 The court screened the 
written questions at side bar with 
the attorneys present.76 The court 
and counsel evaluated the questions 
to determine if the question was 
appropriate, and the court afforded 
both sides an opportunity to make 
objections.77 If the court agreed a 
question should be asked, the court 
read the question and the witness 
would answer.78 Counsel for both 
sides was then allowed follow-up 
questions directed to the issue raised 
by the question.79

This process was quick, 
efficient and allowed the trial to 
proceed without undue delay. The 
questions were sometimes mundane 
— for example, “How long did 
you work at company X?” — and 
sometimes insightful. A key issue 
in the case ended up being why a 
15-year-old version of a software 
program had not been preserved 
by a third party. One juror posed 
this question to the very first 
witness with an ability to answer 
the question. Yet, neither counsel 
for the parties thought to ask it first. 
Judge Davis found the process so 
successful that he publicly stated 
that he would probably continue to 
use it in future trials.80

Juror questions were also 
successfully utilized in a minority 
stockholder oppression and breach 
of fiduciary duty case in state court 
in Dallas in 2009.81 Instead of the 

judge initiating the procedure,  
both sides agreed and presented 
to the judge a proposal for the 
jurors to ask questions in a 
manner similar to the procedure 
used by Judge Davis in Tyler.82 
The presiding judge of the 192nd 
District Court, Judge Craig Smith, 
embraced the procedure, along with 
time limits for the overall trial.83 
Juror questions in the case were 
plentiful and allowed both sides the 
opportunity to adduce clarifying 
testimony from the witnesses.84

One issue that arose in the 
case involved a potential concern 
with the use of juror questions, but 
it was easily managed by the trial 
judge. Although the jurors asked 
questions anonymously, over time 
the identity of a particular juror 
who had a question for nearly every 
witness became clear and, as the 
trial wore on, the juror became 
increasingly adversarial with his 
questions, prefacing one with: 
“Answer the following question 
yes or no.” 85 Judge Smith did not 
allow these types of questions to be 
asked.86 The court always retains 
the power to refrain from asking a 
juror question, and the best practice 
is for the court to inform jurors of 

this possibility at the beginning 
of the trial. An instruction that 
informs the jurors that sometimes 
a question will not be asked, either 
because it is not allowed under the 
rules or because it will be addressed 
with another witness, is a simple 
way of ensuring that jurors do not 
become confused or frustrated if 
one of their questions is not posed.

A final issue of concern 
regarding juror questions is to 
what extent the questions can be 
referenced by trial counsel in closing 
argument. Judge Smith allowed full 
use and reference to questions by the 
jurors;87 Judge Davis did not, and 
instructed counsel to refrain from 
any reference to juror questions.88 
Although we understand Judge 
Davis’s concern with giving too 
much attention to juror questions, 
we think it is sensible to allow 
counsel to reference them in an 
appropriate way, just like references 
to questions from counsel or from 
the court.

As one of the authors of this 
article was trial counsel for a 
group of defendants in the above-
described patent trial (the CEATS 
case), and since both authors served 
as co-counsel for the plaintiffs in 
the state court case, we can endorse 
firsthand the overall benefits of this 
procedure.89 In both cases, juror 
questions had all the traditional 
benefits of the practice and no 
visible disadvantages. The trial was 
not extended in any material way, 
and both sides came in under the 
time limits prescribed by the court. 
Because the questions frequently 
reached the heart of the matters in 
dispute, they allowed counsel on both 
sides to tailor their presentations 
more effectively. For example, in 
both trials described in this Article, 
there was rarely an instance when a 
question by a juror did not lead to 
clarifying questions on redirect or 
additional inquiries on the subject 
with subsequent witnesses. Finally, 
the questions allowed counsel for 
both sides to assess — admittedly 
in an imperfect way — how the 
jury was reacting to the evidence, 
and it provided both sides at least 
some assurance in advising their 
clients on their prospects.90 Why 
any trial lawyer would not want 
to know this type of information 
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is beyond us. Lawyers (or their 
clients) pay thousands of dollars 
in an imperfect attempt to recreate 
the actual jurors’ perspectives and 
views when they hire a “shadow 
jury” to give feedback on the day’s 
events in the courtroom. We believe 
the more effective practice is to hear 
this information straight from the 
horse’s mouth.

C. Interim Arguments

As with the other practices 
described in this article, the use of 
interim arguments — statements 
about the evidence offered by 
counsel throughout the trial — is 
not a new concept. Judge Robert 
Parker, a former district court judge 
in the Eastern District of Texas and 
justice on the United State Court of 
Appeals for the Fifth Circuit, wrote 
encouragingly about the practice in 
1991.91 While it surfaces in some 
courts, it is far from routine and in 
our experience, most cases do not 
utilize it.

Interim argument, in Judge 
Parker’s words, “permits counsel 
to respectfully focus the jury’s 
attention on the significance of 
developments of a trial as they 
occur.” 92 

More specifically, interim 
argument allows counsel to point 
out to the jury why a witness is being 
called, to highlight which aspect of 
the case the witness will address, 
to tell the jury the significance of 
an answer to a question, to direct 
the jury’s attention to a particular 
instruction or rule of law and 
connect it to testimony or exhibits, 
and to comment on strategy of 
opposing counsel.93

Interim argument has been 
deemed especially effective in 
long trials where the time between 
hearing a piece of evidence and 
reaching a verdict may be many 
weeks.94 Our strong preference 
for hard time limits and shorter 
trials does not, however, make the 
practice of interim arguments any 
less desirable. In fact, in timed trials 
involving complex issues — like a 
patent or antitrust case — interim 
arguments can help the jury make 
sense of evidence and issues about 
which they are likely to be very 
unfamiliar.95

Properly used, interim 
argument can expedite a trial’s 
progress. This is especially true 
when a party needs to address 
testimony on a particularly nuanced 
issue, such as inducement in a patent 
case, or market definition in an 
antitrust case. The use of an interim 
statement to preview testimony or 
summarize its importance allows 
the party adducing the testimony 
to focus on the important facts 
without much testimonial wind 
up or explanation. By doing so, 
the proponent of the evidence can 
streamline her presentation — a 
lengthy deposition clip can, in 
many instances, be reduced to a 
few key minutes when combined 
with an explanatory introduction 
or preview. Or a witness whose 
testimony is legally important to a 
particular element of proof — in a 
way that may not seem obvious to 
the jury — can be highlighted and 
explained.

There are no legal or procedural 
obstacles to this practice, as it falls 
within the court’s broad discretion 
in how to conduct the trial.96 It 
can be effectively employed by 
giving each side 30 minutes, broken 
down into no more than five-minute 
segments, to use throughout the trial 
as the counsel deem fit. Perhaps in 
a shorter trial of only a few days, 
a briefer amount of time can be 
allotted.97

D. Use of Preliminary Substantive 
Jury Instructions

At first consideration, the notion 
of preliminary jury instructions may 
seem out of place in this discussion. 
After all, it is commonplace in 
almost every court for the trial judge 
to give a set of instructions to the 
jury before the trial begins. These 
instructions include information on 
how the trial is to be conducted, the 
schedule, and perhaps even a brief 
overview of the arguments to be 
offered by each side.98

Such general instructions are not 
what we are advocating here. Rather, 
we endorse the use, at the beginning 
of the trial, of more substantive legal 
instructions about the issues that 
the jury will confront in the case. 
This approach has been endorsed by 
judges and commentators,99 but like 
the other improvements advanced in 
this Article, is infrequently used in 
most courts.

For example, Chief Judge James 
Holderman of the Northern District 
of Illinois wrote approvingly of the 
use of such preliminary instructions 
outside of the patent context in 
a 2009 law review article.100 He 
noted specifically that preliminary 
instructions on the law helped 
“orient” the jurors in the case and 
allowed them to more easily make 
factual connections between the 
evidence and the issues in the trial.101

The practice is frequently used 
in the Eastern District of Texas in 
patent cases. Typically, the court in 
an Eastern District patent trial will 
play the Federal Judicial Center’s 
so-called “patent video,” a video 
summarizing the patent process 
and providing some background 
legal instructions on the law of 
infringement and invalidity.102 The 
video is approximately 17 minutes 
in length and lays out, in a neutral 
fashion, the common issues that 
arise in many patent trials.103 This 
practice normally occurs prior to 
voir dire, and helps orient the  entire 
panel to the import of the attorneys’ 
questions during jury selection. 
Nonetheless, outside the Eastern 
District of Texas and the Northern 
District of Illinois, the practice of 
pre-instruction is not widespread.

Perhaps an unwise belief that 
jurors from older generations would 
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be able to completely and intelligently 
sift through days of testimonial and 
documentary evidence — and only at 
the end of trial receive guidance on 
the importance of the evidence, or its 
relation to proof of a cause of action 
or defense — led to this practice. 
However, it strikes us as bordering 
on foolhardiness to expect a juror 
from Generation X or Y, accustomed 
to assembling and processing a vast 
amount of data over a short period of 
time,104 to take in all the evidence in 
a trial without substantive guidance 
on the law to govern their decision.

Based on our experience, some 
opponents object that only after the 
trial concludes do the parties and the 
court truly know the issues before the 
jury. While perhaps technically true, 
it is only a poor trial advocate indeed 
who begins the trial without a largely 
complete sense of the legal issues 
in the case. Certainly, if there are 
issues dependent on the admission 
of a particular piece of evidence, 
whether documentary or testimonial, 
it is wise to avoid pre-instruction on 
those precise issues. But that strikes 
us, and has struck judges that use the 
practice, to be a rare exception rather 
than the rule.105 Having the court 
provide general instructions about 
the legal issues in a case is always 
sensible, and will not vary regardless 
of the actual evidence adduced.

E. Juror Discussion of Evidence 
Before the Conclusion of Trial

The principle that the jurors 
should not discuss any issue in 
the case before the evidence has 
been concluded and the jury finally 
instructed is well established.106 
Nonetheless, we believe that a serious 
discussion of improving civil jury 
trials must include a re-evaluation of 
this longstanding approach.

The argument for prohibiting 
juror discussion before the conclusion 
of the evidence is easy to understand. 
The jury is supposed to consider all 
the evidence, keep an open mind, 
and only come to a conclusion after 
all the evidence has been presented 
and in light of the legal instructions 
provided by the court.

But of course the notion that 
jurors remain passive recipients of 
information who store it for later 
consideration defies common sense. 

That is the description of a hard 
drive, not a human being. People 
learn in different ways, no doubt, 
but our experience as trial lawyers 
tells us that no one learns in the way 
presumed by the current practice of 
prohibiting jury discussion of the 
evidence during the trial. Indeed, 
every trial lawyer takes note at the 
end of the trial day of a particularly 
effective cross-examination or 
the admission of an important 
document. Why would we do so if, 
in fact, we didn’t expect that at least 
some of the jurors drew the precise 
conclusions we hoped they would 
draw? In any event, it seems quite 
likely the current practice inhibits 
juror comprehension of the issues, 
especially in a trial lasting more than 
a few days.

Michigan lawmakers recognized 
the counterfactual characteristics of 
the traditional approach in adopting 
a rule in 2011 that allows jurors to 
discuss the evidence while the trial 
proceeds.107 Under the Michigan 
practice, the court, as is customary 
everywhere, informs the jury that 
they are not to decide the case until 
after they hear all the evidence, 
legal instructions, and arguments of 
counsel.108 However, the court may 
(but it is not required to) also instruct 
the jurors that they are permitted 
to discuss the evidence among 
themselves in the jury room during 
breaks in the trial so long as all the 
jurors are present and so long as 
those discussions are understood to 
be tentative and not final.109

Before Michigan adopted the 
new rules,110 the courts conducted 
a pilot program for several years 
testing this approach along with other 
reforms, including some discussed in 
this Article.111 The pilot program 
sought feedback on the rules from 
lawyers and the jurors themselves.112 
The feedback produced a startling 
finding. With respect to the new 
practice of allowing discussion of 
the case during the trial, over 90% 
of the participating jurors viewed the 
practice as increasing understanding 
of the issues and the fairness of 
the trial overall.113 Only one in ten 
lawyers believed the new practice 
increased the fairness of the trial 
and barely two in 10 believed 
that the process improved juror 
comprehension.114

That last point, the disparity 
between what jurors thought about 
their own comprehension and 
what lawyers believed about juror 
comprehension illustrates to us a 
common impediment to this kind of 
reform, as well as the other reform-
minded practices we advocate in this 
Article. Lawyers and judges are used 
to conducting trials in a particular 
way, the way they learned how to 
do so or the way “it has always 
been done.” This kind of inertia 
blocks sensible reforms, even when 
empirical evidence, such as that 
gathered in Michigan, demonstrates 
that real improvement can be had. 
We advocate here a fresh look at 
the conduct of civil jury trials and 
an embrace of procedures — some 
new, some not new but infrequently 
used, and some common practices 
that may not be universal. To achieve 
the reform we are seeking lawyers 
and judges are going to have to 
reevaluate previously held views and 
traditions. That jurors themselves 
find a particular approach almost 
unanimously helpful — like 
discussion of the evidence before 
deliberations — should cause 
lawyers and judges to take notice 
that the civil jury trial not only can 
be improved, but must be.

What might be objectionable 
about interim juror discussion? It 
might be argued that it somehow 
creates “unfairness” for one side or 
the other. As with other practices we 
advocate in this Article, we do not see 
the logic of such a claim. Discussion 
of the evidence by the jurors should 
not advantage either side any more 
than the use of time limits, juror 
questions, interim argument, or 
preliminary jury instructions. If 
there are weaknesses in the plaintiff’s 
presentation, for example, it seems to 
us those would be as easily identified 
by juror discussion as strengths in 
the presentation. As for defendants 
concerned that their evidence is 
presented later in the trial, we note 
that cross-examination is designed 
to bring out at least portions of the 
defense case and there is no reason 
to believe that defense-oriented 
evidence is any less likely to be 
discussed by jurors than plaintiff-
oriented evidence. In short, we view 
an objection based on unfairness as 
illogical.115 
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F. Trial by Agreement

The final concept we discuss is 
not a single practice but an approach 
that we believe will improve every 
jury trial. This approach, first 
conceived by one of the authors, 
Stephen Susman, is one that 
embraces a process seemingly at 
odds with the adversary system - 
trial by agreement.116  In the Susman 
approach, the crux of conducting a 
trial by agreement is to enter into a 
series of agreements designed not 
to advantage either side, but instead 
to aid in an efficient and intelligent 
presentation of the case to the jury.

There are other important 
benefits as well outside of the 
jury context, such as saving court 
resources by avoiding useless 
and time-consuming disputes, or 
reducing the expenditure of fees 
and costs by both sides.117 Some 
of the agreements concern pretrial 
matters where inefficiencies in 
litigation are most prevalent, such 
as limiting the length and number of 
depositions, setting clear provisions 
for electronic discovery, limiting 
expert depositions, and sharing a 
court reporter.118

Many of the proposed 
agreements focus directly on the 
conduct of the trial itself. These 
agreements do not simply save time 
and reduce the costs associated with 
unnecessary disputes; they also 
result in a trial process that produces 
more intelligent and informed 
results.119 In that sense they are a 
substantive improvement to the jury 
trial.

This approach to trying a 
case can be seen as an exercise 
in improving lawyer civility. By 
reducing the issues in dispute to 
what is truly material and outcome 
determinative, attorneys eliminate 
fractious disputes that can disrupt 
the relationship between opposing 
counsel.120 But that laudatory 
outcome is a side benefit to the 
trial by agreement approach, not 
a primary goal. The goal is an 
improved jury trial.

The standard list of proposed 
trial agreements includes the 
practices we have previously 
discussed — jury questions, trial 
time limits, and interim arguments. 
But the list includes a variety of 

other practices that will aid the jury 
trial process.121

One important practice 
concerns the treatment of exhibits. 
With competent trial counsel on 
both sides, there is no reason that 
agreements cannot be reached on all 
but a handful of exhibits. It should 
always be agreed, for example, that 
a document produced by either party 
is deemed authentic.122 Further, in 
connection with the exchange of 
proposed trial exhibits, any exhibit 
not objected to should be deemed 
admissible.

We say “admissible” and not 
“deemed admitted” purposely. There 
are appellate risks inherent in simply 
“dumping” countless exhibits into 
evidence. This practice can provide 
a bloated and confused record on 
appeal. Consequently, the better 
practice is for counsel to offer the 
exhibits into evidence on at least a 
witness-by-witness basis to avoid an 
evidentiary “dump.”

Counsel should also consider 
agreeing to the use and content of 
“juror notebooks.”123 Counsel can 
provide this resource to the jurors 
to aid their overall understanding of 
the case. These notebooks would not 
contain any argumentative material 
and would provide a glossary of 
anticipated terms used throughout 
the trial, a list of witnesses and 
other involved individuals, and a 
short chronology of the events that 

transpired.124 Attorneys on both sides 
could consider including exhibits 
within the notebooks; however, 
this type of inclusion is likely to 
create some disagreement. Counsel 
could solve this problem by agreeing 
that each side can pick around five 
exhibits to include.125

Another important practice 
is the use of an agreed juror 
questionnaire. Given the limited 
attorney voir dire available in most 
federal courts, and the desire for 
state court judges who allow the 
practice to do so efficiently, an 
agreed questionnaire for each unique 
person to answer will streamline 
the process and make jury selection 
a more intelligent exercise.126 An 
agreement is critical for this practice 
to be effective because few judges 
will have any interest in parsing 
each side’s proposed questions 
and adjudicating the competing 
proposals.127 Basic information 
that both sides can use should take 
precedence over questions designed 
by a psychologist or jury consultant 
to draw out some critical decision-
making trait of a venire person based 
on what they are reading or whether 
they watch “reality television” or 
HBO.

The questionnaire must be brief 
enough so as not to burden the venire 
members in filling it out.128 In some 
jurisdictions, it will be possible to 
mail the questionnaire to the venire 
in advance of the trial, and have 
it returned by mail so that it can 
be made available to both sides 
several days before jury selection.129 
In jurisdictions where this is not 
possible, and the form is filled out 
and delivered to counsel on the same 
day, brevity is critical to allow for 
a meaningful assessment of the 
information. 

We note that the Texas Supreme 
Court recently adopted new rules 
for expedited actions.130 These new 
rules establish quick trial settings, 
limited discovery, and hard time 
limits on trial.131 However, they only 
apply to cases where the relief sought 
is under $100,000.132 We praise the 
Texas Supreme Court for helping 
move the jury trial process in the 
right direction; however, as we have 
advocated throughout this Article, 
we strongly believe that the principles 
behind these new expedited trial 
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rules should be applied universally 
and should not be limited to causes 
where relief is under $100,000. By 
limiting the application of the rules, 
larger cases will now potentially 
take longer to get tried and thus 
will be more expensive and quite 
possibly less likely to get tried at 
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IV. Conclusion
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supporters of the constitutional  
right to trial by jury in civil cases. 
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exceed the costs, there is no reason to disfavor the 
practice”); Diamond et al., supra note 55, at 1971 (“The 
questions reveal that, rather than assuming the role of 
advocates during the trial, jurors are instead intensely 
engaged in the task of problem solving.”). See generally 
Mott, supra note 54 (discussing the overarching benefits 
and consequences of allowing juror questions). See also 
Marder, supra note 54, at 739 (citing opinion of Chief 
Judge Holderman of the Northern District of Illinois - 
based on thirty years of experience - that “that jurors 
want to be fair and that they will keep an open mind 
in evaluating the evidence that is presented” (internal 
citation omitted)).

62 Paula L. Hannaford et al., The Timing of Opinion 
Formation by Jurors in Civil Cases: An Empirical 
Examination, 67 Tenn. L. Rev. 627, 630 (2001). See also 
Dennis J. Devine, Jury Decision Making: The State of 
the Science 26 (2012).

63 Hannaford, supra note 62, at 635-37.

64 Id.

65 See Marder, supra note 54, at 734 (“Judges also 
might be concerned about adding a procedure that can 
form the basis for an appeal. The judge could make a 
mistake in allowing a question that should not have been 
asked or in prohibiting a question that should have been 
asked.”).

66 Diamond et al., supra note 55, at 1929-30.

67 Marder, supra note 54, at 733 (“One of the main 
concerns that judges have about juror questions is that 
they will lengthen the trial.”).

68 See id. at 733-34 (citing a New Jersey pilot program 
that found “permitting jurors to ask questions added 
thirty minutes to the trial”).

69 See Diamond et al., supra note 55, at 1929 (stating 
that “proponents of allowing juror questions suggest 
that the opportunity to submit questions will enhance 
juror comprehension and encourage deeper involvement 
by jurors so that they pay more attention to the 
proceedings”).

70 See John Council, Jurors Submit Questions for 
Witnesses in Patent Trial, 28 Tex. Lawyer, no. 2, Apr. 
9, 2012, at 25 (discussing the trial in CEATS, Inc. v. 
Continental Airlines, No. 6:10-cv 120-LED (E.D. Tex. 
2012)).

71 See id.

72 See Marder, supra note 54, at 732-33.

73 One of the authors, Thomas Melsheimer, was lead 
counsel for most but not all of the defendants throughout 
the CEATS trial. He offers this analysis based on his 
personal experience.

74 Id.

75 Id.

76 Id.

77 Id. Sometimes the objection will be that the question 
is not appropriate for the particular witness and that a 
later witness will address that specific issue. In other 
situations, the question may be overly adversarial or 
slanted. An objection to one particular question, for 
example, was sustained because the judge felt that it 
would “cause more confusion than it will help.” The 
question was: “In your experience as a patent agent, 
the last three patents ... were not applied for until 
December 5, 2008, or later. Were any of these patent 
inventors already in common practice prior to when 
the patent application was filed in December 5, 2008?” 
The judge sustained the objection after the objecting 
counsel suggested that it would be misleading and 
that it could open up several minutes of additional 
examination. CEATS, Inc. v. Continental Airlines, 
Inc., No. 6:10 cv-120-LED, Dkt. No. 1025 at 168:20-
170 (E.D. Tex. 2012). A court is also free to modify a 
question as phrased to omit reference to inadmissible or 
inappropriate information.

78 Id.
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80 Council, supra note 70. See Allison K. Bennett, 
Eastern District of Texas Experiments with Jurors’ 
Questions During Trial, TheBattleBlawg.com (Mar. 22, 
2012), http://thebattleblawg.com/2012/03/22/eastern-
district-of-texas-experiments-with-jurors questions-
during-trial.

81 See Indus. Recovery Capital Holdings Co. v. 
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Dallas Cnty., Tex.) (2009). Both authors, Stephen 
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their personal experience.
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86 Id. There were other examples of questions that were 
objectionable. For example, one juror asked whether 
there was an “investigation” of the defendant, suggesting 
that at least one juror thought that the defendant had 
done something wrong.
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88 See supra note 73 and accompanying text.

89 We note that the CEATS case resulted in a defense 
verdict in a jurisdiction seen as plaintiff friendly, while 
the N.L. Industries case resulted in a plaintiff verdict 
that was among the largest in the country that year. See 
Brenda Sapino Jeffreys, $ 178.7 Million Verdict Includes 
$ 5 Million in Punitives Against GC, Tex Parte Blog 
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whatever proof the jurors think vital, but missing.”) 
(emphasis in original).
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Corp. v. Bank of Am. Corp. and Bank of Am., Nat’l 
Assoc., No. 2-05-cv-292 (E.D. Tex. 2010).
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§ 1.1 (2006), available at http://www.lb5.uscourts.gov/
juryinstructions/fifth/2006civil.pdf (last visited Apr. 
21, 2013) (giving preliminary pattern jury instructions 
that include admonitions for the jury as well as a brief 
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99 See Principles for Juries and Jury Trials, A.B.A., 
Principle 6 (2005), available at http://www.americanbar.
org/content/dam/aba/migrated/juryprojectstandards/
principles.a thcheckdam.pdf (last visited Apr. 21, 
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100 Holderman, supra note 27, at 354-56.
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Judicial Center’s Patent Tutorial Video Too Pro-
Plaintiff?, TrialGraphix 2 (May 1, 2012), available at 
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104 See Holderman, supra note 27, at 348-49 (explaining 
how the influence of and dependence on technology 
have contributed to the different ways of learning and 
absorbing information for Generations X and Y).

105 Id. at 355.

106 See, e.g., Tex. R. Civ. P. 226a (prescribing 
instructions to be given to the jury panel including the 
instruction to not discuss the case with anyone); Step 3: 
Juror Conduct During the Trial, Your Missouri Courts, 
available at http://www.courts.mo.gov/page.jsp?id=1014 
(last visited June 12, 2013) (“During the trial, until you 
retire to consider your verdict, you must not discuss any 
subject connected with the trial among yourselves, or 
form or express any opinion about it ... .”); Jury Duty: 
A Handbook for Trial Jurors, Trial Courts of the State 
of West Virginia, available at http://www.courtswv.gov/
public-resources/jury/juryhdbk.htm (last visited June 12, 
2013) (“During or before the trial, jurors should not talk 
about the case with each other ... .”).

107 See Timothy G. Hicks, The Jury Reform Pilot 
Project - The Envelope, Please, Mich. B. J. (June 2001), 
at 41, available at http://www.michbar.org/journal/
pdf/pdf4article1864.pdf (last visited June 12, 2013) 
(discussing Michigan’s innovation of allowing jury 
discussion of evidence before deliberations). See also 
Mich. Ct. R. 2.513(K) (“In a civil case, after informing 
the jurors that they are not to decide the case until they 
have heard all the evidence, instructions of law, and 
arguments of counsel, the court may instruct the jurors 
that they are permitted to discuss the evidence among 
themselves in the jury room during trial  recesses. The 
jurors should be instructed that such discussions may 
only take place when all jurors are present and that 
such discussions must be clearly understood as tentative 
pending final presentation of all evidence, instructions, 
and argument.”).

108 Mich. Ct. R. 2.513(K).

109 Id.

110 Michigan is not the only jurisdiction to adopt 
this practice. Arizona and Colorado both allow juror 
discussions of the evidence before deliberation. See 
Ariz. R. Civ. P. 39(f) (allowing jurors to “discuss the 
evidence among themselves in the jury room during 

recesses from trial when all are present” with additional 
limitations). See also David A. Anderson, Let Jurors 
Talk: Authorizing Pre-Deliberation Discussion of the 
Evidence During Trial, 174 Mil. L. Rev. 92, 112 (2002) 
(discussing Colorado Supreme Court’s approval of juror 
discussions prior to deliberations). Other jurisdictions 
have experimented with the practice. See id. at 107-10 
(outlining the research conducted by California and D.C. 
in their evaluations of interim juror discussions). See 
also Shari Seidman Diamond et al., Juror Discussions 
During Civil Trials: Studying an Arizona Innovation, 
45 Ariz. L. Rev. 1, 4 (2003) (mentioning (1) the use of 
pilot programs by Maryland and Florida, (2) a judge in 
Massachusetts who allows interim jury discussion, and 
(3) a Delaware jury reform commission that considered 
interim juror discussion).

111 See Hicks, supra note 107. In addition to juror 
discussion, Michigan courts now allow for some of 
the practices that we have advocated for in this Article 
including preliminary instructions, interim commentary, 
reference documents, and juror questions. See Mich. C. 
R. 2.513 (A, D, E, I, K).

112 Id.

113 Id.

114 Id.

115 The benefits to juror comprehension of interim 
discussion of the evidence seem obvious to us. Equally 
obvious is the benefit such discussion would have on 
the use of juror questions. Jurors who have been able 
to discuss the evidence during the trial will be better 
informed to ask more intelligent and more relevant 
questions of the witnesses.

116 See generally Stephen D. Susman, About 
Pretrial Agreements, Trial By Agreement, http://
trialbyagreement.com/about/about-pretrial-agreements 
(last visited Apr. 21, 2013) (advocating for the use of 
pretrial agreements).

117 Id. (advocating for the use of trial agreements and 
listing the different types of agreements).

118 Id.

119 Id.

120 Id.

121 Id.

122 Id.

123 Id.

124 Id.

125 Id.

126 Ted A. Donner & Richard K. Gabriel, Jury Selection 
Strategy & Science § 16.2 (3d ed. 2012) (“In smaller 
cases, juror questionnaires can be used to expedite the 
selection process, to weed out biased jurors without 
expending valuable court and attorney time. Similarly, 
in larger cases, questionnaires can be used to quickly 
reduce the potentially large number of potential 
jurors whose exposures and predispositions would 
interfere with their ability to render a fair verdict.”). 
Additionally, Dr. Don Nichols, one of the country’s 
leading jury consultants, who has consistently advised 
co-author Thomas Melsheimer over the last fifteen 
years, views a jury questionnaire as a bedrock element 
of intelligent jury selection.

127 Susman, About Trial Agreements, supra note 117.

128 Id.

129 Id.

130 Final Approval of Rules for Dismissals and 
Expedited Actions, Supreme Court of Texas, 
Misc. Docket No. 13-9022 (Feb. 12, 2013), 
available at http://www.supreme.courts.state.tx.us/
miscdocket/13/13902200.pdf (last visited June 12, 2013) 
(setting forth the expedited action rules that began 
taking effect on March 1, 2013).

131 See, e.g., id. at R. 169 (granting each side “no more 
than eight hours hours to complete jury selection, 
opening statements, presentation of evidence, 
examination and cross-examination of witnesses, and 
closing arguments” and also stating that “on motion 
and a showing of good cause by any party, the court 
may extend the time limit to no more than twelve hours 
per side”).

132 Id.


