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1. What are the overall goals of effective probation supervision?

Some conditions of probation are established to achieve the accountability objectives of
sentencing, e.g. with regard to the offense committed or restitution for a victim. Other
conditions are prescribed in order to achieve the forward-looking sentencing objectives of
effectively managing and reducing the risk of re-offense. With respect to the latter conditions,
the short-term goal is to promote and enforce compliance with the terms and conditions of
probation while the long-term goal is to reduce risk both during and beyond the current term
of probation.

2. What works to promote compliance with the terms and conditions of
probation?

Many violations, especially those committed by higher risk
offenders, reflect long-standing, chronic, anti-social behaviors.
Research indicates that the most effective supervision strategies Center for
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Research also shows that to be most effective in changing
offender behavior, the criminal justice system must not only
sanction undesirable behaviors, but also reinforce positive
or desirable behaviors. Carrots and sticks are much more Visit CSI online at
effective than sticks alone. To effect behavioral change, experts www.ncsc.org/csi.
recommend using at least as many rewards (to reinforce prosocial
behaviors) as sanctions (in response to violations).?
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3. What works in sanctioning violations?

Research indicates that the use of sanctions in responding to a violation is effective in deterring
future violations when the sanction is swift, i.e., imposed promptly after the violation occurs,
is viewed by the offender as certain to be imposed upon a violation in the future, and is

considered fair, i.e., reasonably proportionate to the severity of the violation.3

4. \What are administrative sanctions?

Administrative sanctions refer to sanctions imposed administratively by the supervising
agency rather than by the court. In most jurisdictions lower-level violations (e.g., missed
appointments, failed drug tests) are addressed administratively, while the highest-level
violations (e.g., abscond, new arrest) are returned to court where sanctions may include
incarceration or even revocation. To increase swiftness and certainty in the application of
sanctions in response to the most serious technical violations not constituting a new crime, at
least a dozen states now authorize probation agencies to impose sanctions up to and including
short periods of incarceration (typically 2-10 days) administratively (i.e., without requiring a
court hearing).* Research studies indicate that imposing jail in response to technical violations
increases the likelihood of later revocation, re-arrest, and reconviction.®> As a result, the use of
incarceration as an administrative sanction is now typically capped at 2, 3, 5, 7, 10 or at most
30 days depending on the state involved and the seriousness of the violation. In most states,
the administrative sanctions process consists of written notice of the violation and proposed
sanction, and waiver forms through which the probationer can waive right to counsel and
judicial hearing and accept the proposed sanction. If the probationer denies the violation,
rejects the proposed sanction, or declines to sign the waiver of rights, the matter is referred to

court for judicial hearing in accord with the state’s standard violation of probation process.®

5. Is the availability of risk and needs assessment (RNA) information
helpful in responding to violations?

Yes, RNA information can be especially helpful in responding to violations. The availability of
RNA information is helpful in identifying the individual’s specific risk factors that may have
contributed to the violation. That allows the supervising agency to craft a sanction and/or
treatment response that targets those specific risk factors. In response to a failure to obtain
or maintain employment, for example, if employment was terminated for drug use and drug
use was a previously identified risk factor, increased testing might be an appropriate response.
Alternatively, if employment was terminated because the probationer couldn’t get along with
co-workers or was rude to customers and anti-social attitudes was a previously identified

risk factor, an educational class or cognitive behavioral program like Thinking for a Change
(T4C) might be a more appropriate response. The RNA information may also be helpful in

determining whether more intensive supervision or controls might be warranted.
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6. How do probation agencies ensure that the system of rewards and
sanctions is administered with consistency, transparency, and fairness?

Probation agencies using evidence-based supervision practices have adopted administration
policies and guidelines that set forth the ranges of specific responses (both rewards and
sanctions) that are appropriate for each type of offender behavior, depending on the behavior
involved, the offender’s risk level and criminogenic needs, and the violation/compliance history.
In addition, agencies have established a continuum of available rewards, services, controls, and
sanctions. Increasingly, the appropriate response for each of the wide variety of compliant and
non-compliant behaviors, depending on risk level and the risk factors involved, is set forth in
comprehensive but easy to read grids. The policies, guidelines and/or grids are distributed to
each probationer at the initial probation orientation and reviewed again with the probationer
as appropriate during the probation term. These types of policies and practices contribute to
the probationer’s perception of a process that is procedurally fair i.e., that involves an impartial
and trustworthy hearing officer, provides the probationer a full opportunity to participate, and
treats the probationer with respect. Research shows that such practices increase the perception
of a fair and legitimate system and thereby enhance individuals’ willingness to follow system
requirements.’

7. What are the specific factors that should be considered in determining
an appropriate response to a violation in an individual case?

Typically, at least six factors should be considered in determining an appropriate response to a
probation violation:

1. the nature and seriousness of the violation;

2. the probationer’s criminal history;

3. the probationer’s violation/compliance history;

4. the probationer’s current assessed level of risk and responsivity factors
(in particular, the probationer’s level of motivation to change);®

5. the relationship of the violation to critical risk factors; and

6. the relationship of the violation to short-term and long-term supervision

objectives.

The first three factors are more traditional backward-looking factors; the last three factors
(risk and motivation levels, and the relationship of the violation to critical risk factors and
supervision objectives) are more contemporary evidence-based considerations designed to
facilitate more effective risk-reduction responses. High risk levels suggest stricter controls

and more intensive interventions; motivation levels indicate the desirability of motivation
enhancement therapies. The relationship of the violation to critical risk factors is discussed in
#5 above. If the violation relates to a long-term supervision objective, the appropriate response
may be quite different than where the same violation relates to a short-term supervision
objective. The appropriate response to a positive drug test result for a probationer addicted
to drugs and where abstinence is a long-term objective, for example, is quite different than
the appropriate response to the same positive drug test result for the recreational user, where
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abstinence is a short-term objective. Although substance abuse is a risk factor, a positive

test result is a violation, and abstinence is a supervision objective in both instances, for the
recreational user swift and certain sanctions are called for (e.g. HOPE) because the probationer
can control his use and abstinence is a short-term objective. But for the addict who cannot
control his short-term use sanctions are counter-productive. For this offender, abstinence is

a long-term objective and maintaining the probationer in treatment is the critical short-term
objective.

When is revocation an appropriate response to a violation?

Probation revocation is not therapeutic. Although short periods of incarceration may under
some circumstances be an appropriate response to serious technical violations, as noted above,
imposition of longer periods of incarceration tends to increase recidivism rates and is counter-
productive. Lengthy incarceration interrupts the behavioral change process. Commission of
multiple supervision violations is common in supervision and treatment addressing the chronic
behaviors of medium and high risk offenders. As a result, several states now impose statutory
limits on the length of incarceration that may be imposed by the court in response to technical
violations.®

Thus, from a public safety and recidivism reduction perspective, in the absence of the
commission of a significant new offense, lengthy incarceration or permanent revocation of
probation is not an appropriate response unless (1) formal responses to a series of multiple
technical violations have proven unsuccessful in gaining compliance or (2) a comprehensive
judicial re-assessment of risk in light of all available information clearly concludes that the
probationer can no longer be safely and effectively supervised in the community.

This brief was prepared by CSI staff: Pamela Casey, Jennifer Elek, and Roger Warren.
Questions and comments should be directed to Jennifer Elek at jelek@ncsc.org.
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