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Introduction

Courts have an important place in American life. While many would think first of the police as the
institution most directly responsible for maintaining the law, the courts are an integral part of effecting
social order. Indeed, as is illustrated by practices regarding warrants and cases challenging police action,
much of the authority typically attributed to the police is, in fact, controlled by the courts. Importantly
however, as is often the case with institutions of government in the US, this considerable authority comes
with relatively limited power. Indeed, the US courts control “neither the purse nor the sword” (Hamilton,
1788) leaving them heavily reliant upon other institutions and the public in general for their efficacy.
Thus, an extreme argument can be made that the courts need the positive perceptions of the majority of
the public in order to function at all (e.g., Dougherty et al., 2006; Olson & Huth, 1998) but others have
pointed to these perceptions as important simply because effective courts should be perceived well by the
public they serve (e.g., O’Connor, 1999). In either case, there is little question that public perceptions
matter for the courts.

In recognition of this, considerable effort has been expended by the courts to improve public perceptions
of them (see Leben 1999; National Center for State Courts, 2000). Problematically however, this effort
has been largely unable to improve the comparatively more negative perceptions of the courts held by
many minority group members (Rottman & Tomkins, 1999). Black respondents in particular tend to
report more negative perceptions of the state courts and, to date, efforts to improve these perception have
been largely unsuccessful. Past efforts have focused on increasing knowledge and addressing service gaps
but little work has been done to integrate these communities as truly engaged partners. This brief
addresses this issue by discussing the nature of one specific perception that has considerable potential to
facilitate engagement, namely trust.? To this end, | begin by briefly outlining the process of perceptions as
a basis for my argument that trust is a willingness to accept vulnerability to the agency of the courts. | will
then present a data example from research on the police (Hammet al., in prep.) before turning to the
implications of this conceptualization of trust for efforts to engage communities in the state courts.

The Processof Perceptions

Considerable effort has been expended in studying how individuals form perceptions of others (e.g.,
Asch, 1946; Fiske & Neuberg, 1990). Essentially, this impression formation literature generally argues
that perceptions are formed from information about the target. Applied to the courts, this work suggests
that the process of perceptions is such that individual perceptions of the courts are a function of the
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2 Note that many scholars refer generally to public “trust and confidence.” In this brief, however, I intentionally
focus on trustas | argue that it has the greatest potential to improve efforts to engage communities in the courts. It is
important to note, however, that | do notsuggestthatthere is no role for confidence.
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information they have about it (see Figure 1). A primary source of this information is the personal
experience of the individual with the courts, but information can also come from others’ experiences and
a wide variety of media that spans from news reports to courtroom dramas (Rottman, 2015) and this
vicarious information is no less, and potentially even more relevant for forming perceptions than
information gleaned from personal interactions (Brunson, 2007). This information then provides the basis
for evaluations of the courts that are held in the mind of the individual and have a robust effect on later
interactions with the courts (Tyler & Huo, 2002). Finally, these interactions feed back into the process as
information sources for updated perceptions.

Figure 1 — The Process of Perceptions of the Courts
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A wide variety of public perceptions of the courts have been investigated and include constructs like
confidence, legitimacy, cynicism, support, and so on (e.g., Benesh, 2006; Benesh & Howell, 2001;
Dougherty et al., 2006; Hamm et al., 2013; Olson & Huth, 1998; Rottman, 1998; Wenzel et al., 2003) but
one especially important construct is trust. From the National Conference on Public Trust and Confidence
in the Justice System in 1999 to the recent National Initiative for Building Community Trust and Justice,
trust is widely recognized as a critical aspect of the court/community relationship. Despite the strong
emphasis on the construct however, a consistent conceptualization of it has been elusive. In fact, the
courts literature contains at least three importantly different understandings of the construct.

The first of these “versions of trust” arises primarily from the scholarship addressing the Process Model
of Legitimacy which suggests that procedural concerns are especially important for evaluations of legal
authorities and has been supported by an impressive body of literature (e.g., Haas & Fleitas, 2014;
Murphy, 2004; Van Craen & Skogan, 2015; Jackson et al., 2014; Jackson et al., 2013). Trust has an
important role in this literature but, notably, its specific nature is not well-defined (Gau, 2011; Tyler &
Jackson, 2013). Instead, trust is variously understood as an outcome or driver of procedural justice, as a
subcomponent or operationalization of legitimacy, or as anumbrella term for all perceptions of legal
authorities (e.g., Tyler, 1989; Sunshine & Tyler, 2003; Tyler & Huo, 2002). It suffices, however, to say
that this account of trust is strongly tied to legitimacy such that both center on a perception that the courts
should have authority.

The second version of trust arises from political science scholarship. Although much of this work focuses
on the US Supreme Court, a noteworthy portion has addressed perceptions of the state courts specifically
(e.g., Benesh & Howell, 2001; Kelleher & Wolak, 2007; Wenzel et al., 2003). Trust within this literature
is often not defined but is usually associated with constructs like confidence and support (e.g., Cann &
Yates, 2008; Petersonetal., 2012). In one of the only explicit definitions presented in this literature,
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Dougherty and colleagues (2006) argue that trust is a fiduciary concept that concerns whether the courts
fulfill expectations. Thus, within this literature, trust is strongly connected to perceptions of satisfaction
with the courts as service providers.

The final version of trust in the courts is an argument that comes from the broader literature on trust more
generally (Mayer etal, 1995). In this work, scholars across contexts are increasingly settling on an
understanding of trust as a willingness to accept vulnerability to the agency of the target of that trust
(McEvily & Tortoriello, 2011). This account differs from the previous two by suggesting that trust
resides, not in an evaluation of the courts themselves but is instead a psychological state or feeling within
the trustor that orients them towards engaging in cooperative behavior that accepts their vulnerability to
the agency of the courts (Hammet al., in press).

Vulnerability and the Courts

This account of trust rests on two fundamental arguments regarding the relationship between the courts
and the communities they serve: (1) that there is potential for harm in the courts/community relationship
and (2) that the courts are perceived to have some level of control over this potential for harm. Regarding
the first argument, the most obvious harms are to defendants. For these individuals, appearing in court
necessarily opens them up to potential harm in both the outcome (e.g., a harsh verdict) and process (e.g.,
an inability to tell their side of the story) but this also applies to other participants in court proceedings.
Victims risk that their attacker could go free and witnesses risk public embarrassment in an inconsiderate
examination. For all of these individuals, cooperation with the courts requires an acceptance of the fact
that they could experience these and other harms as a result of the actions of the courts.

In addition to the potential for harm to participants, the court/community relationship also involves the
potential for harm to the wider public. A 2009 survey by the National Center for State Courts suggests
that approximately half of the population will not have direct contact with the courts (National Center for
State Courts, 2009). Nonetheless, because of their place in American life, the operation of the courts is
not inconsequential to these individuals, especially because of the strong popular focus on them (Rottman
& Tomkins, 1999). One important harm to this second public (Rottman, 2007) arises from violations of
more abstract notions of what the courts should be. When the courts are perceived, for example, as
systemically disparate impacts on minority communities, there is often a perceived harm, even for
individuals who are unlikely to experience those disparate outcomes personally. As a result, the potential
for harm to these individuals, although potentially somewhat attenuated as compared to the courts’ first
public, is no less present and influential.

The second argument upon which this conceptualization of trust rests regards the courts’ role in the
addressing the probability and intensity of these harms. As noted in the definition posed above, trust is a
willingness to accept vulnerability, specifically, to the agency of the courts. This agency is defined as a
perceived ability to make decisions that affect the potential harm to the trustor. Thus, even though courts
are somewhat bound to specific processes or decisions (e.g., sentencing guidelines), the public often still
perceives the court themselves as chiefly responsible for the decision. Thus, this account of trust suggests
that when an individual trusts the courts, they feel that even though there is a possibility for the courts to
cause (or at least allow) some level of harm to them, they are willing to take a leap of faith and cooperate
(Mollering, 2005).
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Integrating Trust into the Process

While the first two accounts have been notably influential on how scholars and practitioners understand
trust in the state courts context, this third account of trust pushes this area of literature by suggesting that
trust is actually something slightly different and this distinction can best be explained by integrating these
accounts into the process outlined in Figure 1. As the figure suggests, individuals use information about
the courts as a basis for their perceptions of them which then drive subsequent interactions with the
courts. The process model and political science accounts of trust both overlap well with this argument
such that, for the process model, trust is an evaluation of the courts that arises from assessments of the
perceived fairness of the courts and, for political science, trustis an evaluation of the courts that arises
from assessments of its outputs. Thus, in both accounts, trust is a part of the individuals’ perception of the
courts itself. This account of trust as a willingness to accept vulnerability, however, suggests that the
construct lies, not in the evaluation, but is instead an intervening psychological state within the trustor
that serves as a bridge between these evaluations and cooperation.

To provide empirical evidence of this distinction, | turn to data that was recently collected in the policing
context (Hamm et al., in prep). Inthis study, 600 participants were asked to complete a cross-sectional
survey which included measures of procedural fairness (PF), procedural unfairness (PUF), trustworthiness
(TW), legitimacy (Leg.), trust (measured here as a willingness to accept vulnerability), and three different
measures of cooperation (general support, specific cooperation with the police’s mission of crime control,
and a willingness to report and aid in the investigation of a crime witnessed by the participant). Structural
Equation Modeling analyses suggested that, as hypothesized, information about the institution (here
procedural fairness and unfairness), drove perceptions of the institution (here trustworthiness and
legitimacy), which in turn drove cooperation. Interestingly, the measures of trustworthiness and
legitimacy were not sufficiently distinct to treat as independent and so were combined into a single
construct. This does not suggest that the constructs are not conceptually distinct, but instead that
participants did not sufficiently distinguish between them in their responses which is not surprising given
that humans tend to hold relatively unified perceptions of institutions (e.g., Hamm etal, in press; see also
Quinn et al, 2003). Most importantly however, the results suggested a partial mediation role of trust such
that it serves as an intermediary between the perceptions of the institution and cooperation. Thus, the data
suggest that this willingness to accept vulnerability is distinct from perceptions of the institution like
trustworthiness and legitimacy (and likely, satisfaction) and, instead, serves as direct facilitator of
cooperation.

Figure 2 — SEM Results of Trust in the Police (fromHammetal., in prep.)
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Practical Implications

This conceptualization of trust as a willingness to accept vulnerability has two major implications for
efforts to increase engagement with the courts. The most important take-away of this argument about the
nature of trust lies in the proposed centrality of vulnerability and, as a result, engagement efforts that
explicitly address salient vulnerabilities should be most effective. Many previous court engagement
efforts have peripherally addressed assumed vulnerabilities but they have not, as yet, allowed these issues
to take center stage. Instead of working with communities to identify and then explicitly address the
public’s perceived vulnerabilities, most court improvement efforts start with engaging community
representatives to determine the important knowledge or service gaps or in trying to educate courtroom
personnel in using more objectively palatable procedures. Both of these approaches may, in fact, address
vulnerabilities the communities feeland indeed, many court officials and community members likely
intuitively know that addressing the potential for harm is important but this has not yet been
systematically integrated on a national or even regional scale. What is needed then is concrete guidance
regarding how best to work with communities to identify the specific potential harms that they are
concerned about and then how best to assure them that the courts are not only aware of these specific
concerns but are actively working to address them.

The second implication of this account of trust lies in what it suggests about measuring trust. Most
successful public engagement efforts include a monitoring and evaluation component which allows them
to determine efficacy and identify and adjust aspects of the effort that were less effective than expected.
Comprehensive monitoring and evaluation strategies involve measuring information about the courts
(e.g., procedural fairness), evaluations of them (e.qg., legitimacy and satisfaction), and willingness to
cooperate or actual cooperation (e.g., willingness to bring current or future cases to court for resolution).
While these factors are important, the notion of trust presented here suggests that they may neglect a
critical issue. Because trust as conceptualized here is neither a perception of the courts nor actual
cooperation with them, most existing monitoring and evaluation efforts fail to account for it. This is an
important oversight because trust is an intervening state that connects these evaluations to cooperation
behavior. This, however, should not be understood to suggest that monitoring and evaluation not include
measures of perceptions or cooperation. Perceptions of the courts should be measured, especially as
performance indicators, but also as drivers of cooperation. According to this conceptualization of trust
however, these perceptions only lead to cooperation when the individual is willing to accept their
vulnerability. Similarly, cooperation is also important to measure but it canonly be directly addressed
retroactively and in relation to specifically identified behavior(s). Future behavior however, by definition,
cannot be directly measured and, although it is interesting, asking people how likely they feel they would
be to cooperate is not necessarily reliable. Measuring a willingness to accept vulnerability to the agency
of the courts, however, is closer to cooperation than perceptions of the courts and more applicable to a
variety of future cooperation than specific measures of past or current cooperation. Thus, | argue that this
should be of primary focus in monitoring and evaluating efforts to increase court engagement.

Page 34



References

Asch, S. E. (1946). Forming impressions of personality. The Journal of Abnormal and Social Psychology, 41(3),
258-290. doi: 10.1037/h0055756

Benesh, S. C. & Howell, S. E. (2001). Confidence in the courts: A comparison of users and non-users. Behavioral
Sciencesand the Law, 19, 199-214. do0i:10.1002/bs1.437

Benesh, S. C. (2006). Understanding public confidence in American courts. The Journal of Politics, 68, 697-707.
Retrieved from http://www.jstor.org/stable/4639891

Brunson, R. K. (2007). “Police don’tlike Black people”: African-American young men’s accumulated police
experiences. Criminology and Public Policy, 6(1), 51-102.

Cann, D. M., Yates, J. (2007). Homegrown institutional legitimacy: Assessing citizens’ diffuse support for state
courts. American Politics Research, 36, 297-329. doi:10.1177/1532673X07308737

Dougherty, G. W., Lindquist, S. A., & Bradbury, M. D. (2006). Evaluating performance in state judicial institutions:
Trustand confidence in the Georgia judiciary. State & Local Government Review, 38, 176-190. Retrieved
from http://www.jstor.org/stable/4355433

Fiske, S. T. & Neuberg, S. L. (1990). A continuum of impression formation, from category-based information to
individuating processes: Influences of information and motivation on attention and interpretation. In M. P.
Zanna (Ed.) Advancesin Experimental Social Psychology, Vol 23 (pp. 1-74). San Diego, CA: Harcourt
Brace Jovanovich Publishers.

Gau, J. M. (2011). The convergentand discriminant validity of procedural justice and police legitimacy: An
empirical testof core theoretical propositions. Journal of Criminal Justice, 39, 489-498. doi:
10.1016/j.jerimjus.2011.09.004

Haas, N., & Fleitas, D. (2014). Buenos Aires Metropolitana: Officers, citizens, and procedural justice. Paper
presented at the Chicago Forum on Procedural Justice and Policing in Chicago, IL.

Hamilton, A. (1788). The Federalist No. 78, the Judiciary Department. IndependentJournal, June 14, 1788.
Retrieved from http://www.constitution.org/fed/federa78.htm

Hamm, J. A, PytlikZillig, L. M., Herian, M. N., Bornstein, B. H., Tomkins, A. J., & Hoffman, L. (2013).

Deconstructing confidence in state courts. Journal of Trust Research, 3, 11-31Hamm, Hoffman, Tomkins,
& Bornstein, in press

Hamm, J. A, Lee, J., Trinkner, R., Wingrove, T., Leben, S., & Breuer, C. (in press).On the cross domain
scholarship of trustin the institutional context. In T. Neal, E. Shockley, L. PytlikZillig, & B. Bornstein
(Eds.), Interdisciplinary Perspectiveson Trust: Towards Theoretical and Methodological Integration
(forthcoming). New York City: Springer Publishing.

Hamm, J. A, Trinkner, R. & Carr, J. D. (in prep). Process, vulnerability, or both? Advancing the practice of policing
by integrating models of process and trust.

Jackson, J., Bradford, B., Stanko, B., & Hohl, K. (2013). Just authority? Trustin the police in England and Wales.
New York: Routledge.

Jackson, J., Bradford, B., Hohl, K., Farrall, S. (2014). Does the fear of crime erode public confidence in policing?
Policing, 3(1), 100-111. doi: 10.1093/police/pan079

Kelleher, C. A. & Wolak, J. (2007). BExplaining public confidence in the branches of state government. Political
Research Quarterly, 60, 707-721. doi:10.1177/1065912907304496

Leben, S. (1999). Public trustand confidence in the courts: A national conference and beyond. Court Review, 36, 4-
7.

Page 35



Mayer, R. C., Davis, J. H., & Schoorman, F. D. (1995). An integrative model of organizational trust. Academy of
Management Review, 20, 709-734. do0i:10.5465/AM R.1995.9508080335

McEvily, B., & Tortioriello, M. (2011). Measuring trustin organizational research: Review and recommendations.
Journal of Trust Research, 1, 23-63.

Médllering, G. (2005). Rational, institutional, and active trust:Justdo it!? In K. Bijlsma-Frankema and R. K.
Woolthuis (Eds.) Trust under Pressure: Empirical Investigations of Trust and Trust Building in Uncertain
Circumstances (pp. 17—36). Cheltenham: Edward Elgar Publishing.

Murphy, K. (2004). The role of trustin nurturing compliance: A study of accused tax avoiders. Law and Human
Behavior, 28, 187-209.

National Center for State Courts. (2000). National action plan: Aguide for state and national organizations.
Retrieved October 14, 2014 from http://cdm16501.contentdm.oclc.org/cdm/ref/collection/ctcomm/id/20

National Center for State Courts. (2009). Separate branches,shared responsibilities: Anational survey of public
expectationson solving justice issues. Retrieved October 14, 2014 from
http://csgjusticecenter.org/documents/0000/0413/Separate_Branches -full.pdf

O’Connor, S. D. (1999). Public trustas a dimension of equal justice: Some suggestions to increase public trust.
Court Review, 36, 10-13.

Olson, S. M. & Huth, D. A. (1998). Explaining public attitudes toward local courts. The Justice System Journal, 20,
41-61. Retrieved from http://www.jstor.org/stable/27976966

Peterson, G. D., Hare, C., & Wrighton, J. M. (2012). Electing to trust: Anexploration of the relationship between
public opinion and localized processes ofjudicial selection. American Review of Politics, 33(1), 51-72.

Quinn, K. A., Macrae, C. N., & Bodenhausen, G. V. (2003). Stereotyping and impression formation: How
categorical thinking shapes person perception. In M. A. Hogg & J. Cooper (Eds.), Sage Handbook of Social
Psychology (pp. 87-109). Thousand Oaks, CA: Sage Publications.

Rottman, D. B., & Tomkins, A. (1999). Public trustand confidence in the courts: What public opinion surveys mean
to judges. Court Review, 36, 24-31.

Rottman, D. B. (2015). Who trusts thetrial courts, to what extent, and why? In B. H. Bornstein and A. J. Tomkins
(Eds.) Motivating Cooperation and Compliance with Authority (pp. 117-144). Switzerland: Springer
International Publishing.

Rottman, D. B. (2007). Adherence to procedural fairmess in the justice system. Criminology and Public Policy, 6,
835-842.

Rottman, D. B. (1998). On public trustand confidence: Does experience with the courts promote or diminish it?
Court Review, 35, 14-22.

Sunshine, J., & Tyler, T.R. (2003). The role of procedural justice and legitimacy in shaping public support for
policing. Law & Society Review, 37(3), 513-538. d0i:10.1111/1540-5893.3703002

Tyler, T.R., & Jackson, J. (2013). Future challenges in the study oflegitimacy and criminal justice. In J. Tankebe
and A. Liebling (Eds.), Legitimacy and criminal justice: An international exploration. Oxford: Oxford
University Press.doi: 10.1093/acprof:0s0/9780198701996.003.006

Tyler, T.R., & Huo, Y.J. (2002). Trust in the law: Encouraging public cooperation with the police and courts. New
York: The Russell Sage Foundation

Tyler, T.R. (1989). The psychology of procedural fairness: A test of the Group-Value Model. Journal of
Personality and Social Psychology, 57, 830-838.

Wenzel, J. P., Bowler, S., & Lanoue, D. J. (2003). The sources of public confidence in state courts: Experience and
institutions. American Politics Research, 31, 191-211. doi:10.1177/1532673X02250295

Page 36



	Briefing Paper.Hamm

