Changes in federal immigration enforcement policies can
affect not only state court operations, but also public
attitudes about appearing in court. How should state and
local courts respond to federal immigration enforcement
activities in and around their facilities?
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Changes in priorities, policies, and procedures of the

The Conference of Chief Justices (CCJ) appointed a

U.S. Department of Homeland Security (DHS) and its

special committee, chaired by Nebraska Chief Justice

Immigration and Customs Enforcement Agency (ICE)

Michael Heavican, to study the issues; communicate with

during 2017 prompted policy responses from some state

and provide recommendations to federal officials; and

and local governments and increased the number of

offer information, guidance, and advice to state court

enforcement actions by federal immigration officials in

leaders. One recommendation from the committee is

and around state court facilities. In some locations, these

that court leaders, judges, and administrators in every

activities generated significant public controversy and

state take action to better understand the legal and

created concern among court officials that the arrests

practical issues and to develop and implement responsive

could jeopardize the public’s perception of the courthouse

policies consistent with federal requirements, with any

as a safe and secure location for resolving disputes and

relevant law and policies adopted by their state and local

decrease the willingness of some members of the public

governments, and with the state judiciary’s overriding

to appear in court as parties, witnesses, or jurors. This

obligation and goal of ensuring access to justice for all.

conflict between the obligation and authority of federal
officials to diligently enforce the nation’s immigration

What Changed?

policies and the power and responsibility of state court

On January 25, 2017, President Trump signed and

officials to both ensure free and open access to the courts

released three executive orders that changed the scope

and provide a safe and secure location for resolving

and enforcement of federal immigration policies. The

disputes presents a classic example of the clashes that can

revision with the most impact on the increase in arrests

result from our constitutional structures of federalism and

in and around courts was a change in the enforcement

separation of powers.

priorities used by DHS and ICE in targeting aliens
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subject to removal. The federal government has always

enforcement by eliminating the priority system and

recognized that the number of unauthorized aliens in the

extending it to any person who could be subject to

United States is far greater than the capacity to identify

removal, providing that “the Department no longer will

and initiate removal

exempt classes or categories of removable aliens from

proceedings. In

potential enforcement.”

addition, there
has been a tacit

Because earlier policies focused on aliens who had been

recognition of the

convicted of specific crimes, ICE focused its apprehension

economic and other

efforts at local jails and state detention facilities, because

benefits that the

those who were in state custody were likely to match the

individuals bring

profile of convicted individuals set out in the immigration

to the communities

enforcement policy. Under the new policy, one of the groups

in which they work

added to the broadened scope includes “those who have

and reside. While

been charged with any criminal offense that has not been

all presidential administrations have balanced these

resolved.” The obvious location at which to seek individuals

interests in different ways, each has adopted policies

who have been charged with an offense is the local

that established some system of priority for immigration

courthouse. With the availability of public dockets, many

enforcement activities.

of which may be accessed online, the search for targeted
individuals and the added information that they may be
in a specific location at a specific time now makes the local
court facility an obvious choice for immigration enforcement
officers. It is likely that this revision and expansion of

“In some locations, these
activities [by federal immigration officials] generated
significant public controversy
and created concern among
court officials that the arrests
could jeopardize the public’s
perception of the courthouse
as a safe and secure location
for resolving disputes …”

enforcement priorities is one cause of the increase in
enforcement activities at many state and local court facilities.
Many state and local executive- and legislative-branch
officials responded to the changes to federal immigration
practice by adopting local policies to limit the role of local
agencies and employees in assisting federal immigration
efforts. In some instances, the actions have caused federal
administration officials to label the communities as
“sanctuary” jurisdictions. While the term is not a legal
one and has no formal or agreed-upon definition, the

Most recently, the policy directed ICE officers to focus

designation has been used to describe any agency, city,

on unauthorized aliens who were suspected of terrorism,

county, or state that has adopted a policy or practice that

who had been convicted of a felony, or who had been

in any way limits the action local officials take toward

convicted of three or more misdemeanors or of a

supporting or assisting federal immigration enforcement

“significant” misdemeanor, such as domestic violence.

efforts or attempts to limit the federal activities that can

Following President Trump’s 2017 executive order, then-

occur in their communities. The U.S. attorney general

DHS Director John Kelly immediately released a new

has attempted to use the designation as a basis for

policy, which greatly expanded the scope of immigration

denying federal grant awards, a decision that is the
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subject of litigation. ICE officials have also stated that it

participate and cooperate in the process of justice. When

is the refusal of local officials to assist in their efforts that

people are afraid to appear for court hearings, out of fear

has caused them to increase the number of enforcement

of apprehension by immigration officials, their ability

actions at court facilities.

to access justice is compromised. Their absence curtails

What Is the Feared Impact?
The elimination of enforcement priorities was only one of
several changes in immigration policy resulting from the
2017 executive orders. Immigration policy became one
of the most contested, divisive, and politically charged
issues of the last year. While state court judges and
administrators have no role or direct interest in the policy
choices and goals surrounding immigration issues, the
potential impacts upon court facilities and the public’s
access to justice are central to the primary responsibility
of state court leaders. For this reason, court officials in
many states expressed their concerns and requested that
immigration officials refrain from enforcement actions
in and around court facilities. Since March 2017, five of
the nation’s chief justices have written to federal officials
asking that such enforcement actions be limited. New
Jersey Chief Justice Stuart Rabner described the potential
impacts upon courts in his state:
A true system of justice must have the public’s
confidence. When individuals fear that they will be
arrested for a civil immigration violation if they set foot
in the courthouse, serious consequences are likely to
follow. Witnesses to violent crime may decide to stay
away from court and remain silent. Victims of domestic
violence may choose not to testify against their attackers.
Children and families in need of court assistance may
likewise avoid the courthouse. And defendants in state
criminal matters may simply not appear.
Similar comments were expressed by Chief Justice Mary
Fairhurst of Washington:
When people are afraid to access our courts, it
undermines our fundamental mission. . . . Our ability to
function relies on individuals who voluntarily appear to

the capacity of our judges, clerks and court personnel to
function effectively.
One specific request made by several court leaders and courtrelated organizations involves the DHS policy on “sensitive
locations.” The statutory authority of federal immigration
officials to make arrests is quite broad. Through its own
administrative regulations, DHS has self-imposed some
limitations on where arrests should take place, recognizing
that some
locations are
so “sensitive”
as to make
enforcement
activities in
these locations
inappropriate.

“When people are afraid to
appear for court hearings,
out of fear of apprehension
by immigration officials,
their ability to access justice is compromised.”

The current
limitations, in
place since 2011,
include schools,
hospitals, places of worship, and public demonstration
sites. The policy does not completely bar arrests in these
locations but presumes that they will be avoided absent a
showing of exigent circumstances. While courthouses have
never been included within the policy, the recent increase in
courthouse arrests has led to calls for the expansion of the
policy to include court facilities or proceedings. Early in the
year, members of the CCJ committee raised the issue with
federal officials, but the response, communicated in a letter
sent in June from acting ICE Director Thomas Homan to
NCSC President Mary McQueen, indicated that the agency
was not willing to change the policy. In August the House
of Delegates of the American Bar Association adopted a
resolution requesting that the courthouse be included as a
sensitive location and called upon Congress to adopt the
policy change through legislation.
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On January 31, 2018, ICE publicly released a new
policy, Directive Number 11072.1: “Civil Immigration
Enforcement Actions Inside Courthouses.” It, for the
first time, sets out in a public document the policies and
procedures immigration officers will use for enforcement
activities in court facilities. While not as protective as
a “sensitive location” designation, it does provide for
some important limitations in response to the concerns
expressed by judicial leaders:
 Because the response was released as a “policy
directive,” it is available to the public. Previous ICE

How Should State and Local
Courts Respond?
As state and local court officials review and consider
what, if any, actions should be taken, care must be given
to both understand and comply with applicable federal
law and policy and all laws and policies adopted by state
and local officials. Because the issue is surrounded by such
heated and contentious political debate, it is not surprising
that, irrespective of legitimate concerns, only a few court
systems have enacted new policies. Following are a few
actions and responses courts may want to consider.

policies on courthouse enforcement activities were
not available to the public, causing both confusion
and concern about their nature and scope. This new
level of transparency will improve the ability of local
courts to develop their own policies and provide for
more consistency in enforcement practices.
 The scope of individuals who are targets of
enforcement activities in court facilities is more
limited than in other areas. ICE will only seek
individuals in court facilities who 1) have criminal
convictions, 2) are gang members, 3) are national
security threats, or 4) have already been judicially

“…some jurisdictions have enacted
policies that limit the action local
employees may take in response to
requests for information from federal immigration officials…in other
jurisdictions, local governments
have taken action to increase their
cooperation with federal immigration officials through the adoption
of cooperative agreements…”

ordered removed from the United States.
 Only the targeted individuals will be subject to
enforcement actions in the court facility. Family
members, friends, or others who may be with
targeted individuals will not be questioned or
subject to any enforcement activity.
 Officers will only engage in enforcement activities in
court facilities or areas of court facilities dedicated
to criminal proceedings and will avoid enforcement
activities in noncriminal facilities or areas (such as
family court and small-claims court).
 Enforcement activities will only take place in
nonpublic areas of the courthouse and will be
conducted in collaboration with court security staff.

1. Every court should undertake a comprehensive
review of the state laws, city and county ordinances,
or policy statements that may have been enacted in
their jurisdiction involving immigration issues. Such
actions may guide or limit actions that can or should
be taken by the court or may otherwise impact the
court and any planned responses. For example,
some jurisdictions have enacted policies that limit
the action local employees may take in response to
requests for information from federal immigration
officials, including the provision of information
or access to facilities. In some jurisdictions, these
actions impact local jails and detention facilities,
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probation officials, and even court security officers,

ICE directive. Discussions should also include

where those officers are executive- rather than

a description of the policies and practices being

judicial-branch employees. In other jurisdictions,

used by immigration enforcement officials that

local governments have taken action to increase

may involve court facilities and any policies that

their cooperation with federal immigration officials

have been adopted by the courts that may impact

through the adoption of cooperative agreements

immigration enforcement. Special concerns should

sanctioned under 8 U.S.C. §1357(g). The authority to

be raised to develop procedures that honor and

enter into these agreements may require approval

respect the separate and unique responsibilities of

through the traditional process for the adoption

both federal immigration officials and the state courts.

of local law but, in some locations, only requires

Communication protocols should be developed,

a decision by an agency head, such as a county

including potential agreements for prior notification

sheriff or city police commissioner. In most cases,

about significant activities or in response to special

the judicial branch and court officials have no role

problems or incidents. In those states with nonunified

in the discussion or adoption of such policies; yet

judicial systems or with large urban court systems,

the courts are affected as a result. For those courts

similar meetings

whose geographical jurisdiction encompasses

between local

multiple cities or counties, different policy and legal

court leaders and

choices may have been made in each jurisdiction.

the appropriate
representatives

2. Each court should be aware of the authority and

of federal

limitations under their state law on the ability to

immigration

limit access or activities in their court facilities.

agencies should

Greater attention to issues of courthouse security

also be established.

have caused courts to enact policies and restrict
certain access to protect public safety. For this

4. Where local court policy authorizes courthouse

reason, every court should already have a written

access to immigration officials and allows

facility-access policy, which provides guidance on

subsequent enforcement activities to take place in

all issues of access to the court facility and grounds,

the court facility, consideration should be given to

a description of all security procedures, and any

additional policies for communication to and from

restrictions on authorized activities. In light of the

court security officers, as is required by the ICE

new ICE directive, these policies should be reviewed

directive. Courts should also consider whether court

and potentially clarified. The policies should be

security will then be required to notify the judge

reduced to writing and clearly communicated to

should the intended target of the arrest be expected

court officers and employees, justice partners, and

to appear as a party, as a witness, or in another

the public.

capacity on a scheduled court docket.

3. Meetings should take place in each state involving

5. Each court should adopt a requirement for the

the offices of the chief justice and state court

reporting of courthouse enforcement events after

administrator and the designated state-level ICE

they occur. Many courts have already adopted

field office director and DHS special agent in

incident-reporting systems for court security.

charge to discuss the implementation of the new

If so, the current forms and process should be
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reviewed in light of the special issues surrounding
immigration-related arrests. Where no incidentreporting system is in place, this issue can be the
catalyst for its introduction. States should consider
adopting a uniform report to be used by all courts
to allow the collection and comparison of state-level
data. The report should include the time and date of
the incident, the agency initiating the arrest, and a
description of the activity. If available, the name and
nationality of the target, the basis for the arrest (e.g.,
they have been convicted of theft or charged with a
drug offense), and the reason they are in the court
facility (called as a witness, a party, or defendant,
present as a family member) are all helpful
information in the future consideration of policies
and their impacts.

6. Courts must ensure that all judges, administrators,
and court security officers have access to training
and education about immigration law and
procedures and their potential impacts on court
operations. As state and local policies are adopted,
training about the policies will be necessary to
ensure accurate and consistent application.
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